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Abstract

General principles of law are recognized by civilized
nations as a third source of international law according to
the text of the article (38) of the Statutes of the Permanent
Court of International Justice (PCIJ) and International Court
of Justice (ICJ) are a manifestation of international law. The
international law to include not only conventions among
states and international customary, but also include general
principles of law recognized by civilized nations within their
national legal systems, which a rise to an international level.

Unlike the Permanent Court of International Justice
(PCI1J) and International Court of Justice (ICJ), international
criminal courts have made clear their methodology for
making sure the existence, content, and scope of general
principles of law. If the principle is a basic human right
contained in international treaties, for example courts must
be established by law, nullum crimen nulla poena sine
lege, the presumption of innocence, and that an accused
should be tried in his presence.The entire outcome of an
international trial may depend on the existence or not of a
general principle of law, and the conviction of an accused
may depend on the existence or not of a general principles of
law.

Keywords: Principles, Criminal Law, International
Criminal, International Judiciary.
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International Criminal Law, (Scholarship Repository University of

Minnesota Law School, Volume (57), Number (1), Year 2016),
p.118.

pladl (ool il (& dasugll caddls gl e L35 (hgdie eall e dea) Lo (€)
NAY G (\‘t‘\~| E\:DASS.N\ cdaaall Ll 2\..“54)

Alrafidain Of Law, Vol. (24), No. (85), Year (26)



yVY (Y1) Gl ¢ (A0) axmdl ¢ (Y£) Alaall ¢ (Gg8all tyuad) Sl e

S bl Lo Sl alill 3 Sosasall Lolall folaall (o Jeliall an dla o
Tleally OBl AV Sulaaall o sl salsall s sull ol e Gabs
Dale 1590 Ungo 0,55 45 lly dulpull
o3l Zolal ggalaall Lyall ol :Lst8

Shadl 3 5eh3 ol oSar sall ol Lulad axs 20 Zolad ool
SUYEAY) gy L gl T3 lal) A 3 L) sime i Smy cusi Slaall glal
Ob olEeY) Ml a8 o GSaw &I QBlgl 3 OB el (uda Saa
e lpaad a8 adlally Llpall Joall puaSan) peulud) allill Go YA Saladl aul
oo Sl foliall s ¢ Lol Gl Lolall fgolaall slasiad JGall Jos
Lolall foobaall Jlixs ¥ o lggall oLUS ol 3 colaalaadl Go sl Jsall Zudyall ol laall
solaall J5U3 o e L3l Taadatl] Danalall 1 Loslaal Lue g go 53 dgay 0
2l ggolin e pall BiSar 3 Gay cosme slune Gud) JI (San prasd gl (o dalal
asand J3ST Zasle 013 g5aly Blslonally Tl euns ilai¥ly Usall Jio ale (5 gime
inall le Yyl wieuall lial] puudly Saalaally L50all Lueals¥) L5LAEN LY, Jie
cilias) Lolall ggolaall e disan ayne 3 VEIZIjl cdall jiayy ottt b
(@sall 5 TasSall g 5l ol S Sl G Lpda LAT Llyall o3l Taik
pae Tase Jio aall Gl g1 Lelay) (Sar ¥ Lolall ggolall Gans o6 1 Gl
Lol 4b Boladl poall 3 fgaluall (uSe le gooliall sda iy - lapdy Jaual
L lgias Jsa¥) caline oo Shy desite CiSlall s3a Jsenl aas 3 ¢ doall o slally
Llgall Joall LeSas Lgiay Llpull oSlaalls Jiate ool SLaill Joall gl oS
¥l Laliie Lgiay Lulpall clabiiall Jae P& (o Lilsall Dculasbiall o (Sh AN pusdy
tsolaall G Cilins psaall e oay dlpall UMVl Ll DA G Saniall

Lol O 3 (CusSal G o Bpudadall ae¥l S5 e lpp Ciaall G glEll Tolall

(1) M. Cherif Bassiouni, op. cit., p.774.
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(2) Zakiyya Muhammad, An Examination of Article 38 (1) of The
Statute of The International Court of Justice 1945 As A Source of
International Law, (International Journal of Scientific and Research
Publications< Volume (7), Issue (8), Year 2017), p.429.
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(4) Antonio Cassese, International Law, (Oxford University Press, 2nd
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Alrafidain Of Law, Vol. (24), No. (85), Year (26)



yVo (Y1) &) ¢ (Ao) axmd) ¢ (Y£) alaall ¢ (5ghall ad ) Alna

GBI saall 3y ¥yl o Lyl LSLall wSlaall Jo¥ ol ¢ Jylis
Lolall LaSaall Jobitin SIBI dagall 3y @iiall Llpull Loball aSlaall Syl

4 _add a8 4 4
CHAXE il i
e e
- .
g a o L’;‘, s Sde . dd 4 ad s ad Tl d4d
LN AXA 000, a0 ALTAATE ALALIATE ANEATT
(1T TR _p§C I [ & [ ;" [ Y
- -

Gl Slia eLad ol san Liladl) Lol TbE LoBI Luallall Cyall aas

S o @ ,0%e alie & GLY WMl aaas Dgull Alall 34 deSlaal
e alad o3 s Lo e UM slilall Jpull e (alias pas VAEO\NYY
Gl Lpw Boges e @iy Hadell Jlael cnaiuly Gld¥ Go oall Alla
Mac  Jiaadt Last Ve T\ 3y cpnasss LaSae elail J) cygiily VAg0\ALY
Tl iy Ciyend a3y pala el 5Ssb daSan clilall LY st Arthur
S olosSa o e Bhiall saill ey (Sage s53e Jab G0 U dasiaal
Oomall Bilgayy (@l Fuusdsed! sla3Vy daniall Elaally LS55 saniall
Speoall DA G G lall Lalall fgolaall (piaSmall Gasks ollaall fia 3 Jslikin ol

2ol

grranss LaSas Jiad (e (gl Lalal) Zgolaall Fasdad 1 dgdl g5l

ond o) W Lisssd 58S Cpagiall o passh daSae Lgipil 2l 2ISaYI o
Ll B  Lasdy cbianad Jul5 pa oISVl 038 3 (6l alall fgalial] ] LuSaal
ol i AN s Wadaling ¢ lal Talall golaall Jf §passs LeSane wa-U
s s Lysie Wy Lassa ¥ Y
(Nullum Crimen Nulla Poena Sine Lege)

el 3 o o) Lolgae coa Gl o) baahdll o § ey daSae 3Lae )
ol Ol 3 gl Tase llla & agiall palae JB LSlaall § @il ualas

(1) See Judgment of International Military Tribunal for the Far
East,(12) Nov. 1948, in John Pritchard and Sonia M. Zaide (eds),
The Tokyo War Crimes Trial, Vol. (22), pp. 26-28.
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(1) See Judgment of the International Military Tribunal for Trial of
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(1) See Judgment of the International Military Tribunal for Trial of
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(1) See Judgment of the International Military Tribunal for Trial of
Major war Criminals, Nuremberg, op. cit., pp.66-67.

(2) Antonio Cassese, op. cit., pp.136-137.

(3) International Law Commission, The Charter and Judgment of
Nurnberg Tribunal History and Analysis: (Memorandum
submitted by the Secretary-General, New York, United Nations,
1949, pp.83-85
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(3) See Prosecutor v. Tadic, decision on the Defense Motion for

Interlocutory Appeal Jurisdiction, (Case No. IT-94-1-AR72, App.

Ch., 2 Oct., 1995).
(4) 1 bid., pp.1-3.
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(2) See Prosecutor v. Tadic, decision on the Defense Motion for
Interlocutory Appeal Jurisdiction. (Case No. 1T-94-1-AR72, App.
Ch., 2 Oct. 1995), pp. 41-43.

(3) See Prosecutor v. Tadic< Decision on the Defense Motion on the

Principle of Non Bis in Idem, (Case No. IT-94-1-T, T. Ch. 1, 14
November 1995) p.1.
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(2) See Prosecutor v. Erdemovic, Judgment, (Case No. 1T-96-22-A,
App. Ch,7 Oct. 1997).

(3) Neha Jain, op. cit. p.121.

(4) See Prosecutor v. Erdemovic, op. cit., Joint Separate Opinion of
Judge McDonald and Judge Vohrah.

(5) See Ibid., Separate and Dissenting Opinion of Judge Li.

(6) See Prosecutor v. Erdemovic, op. cit., Separate and Dissenting
Opinion of Judge Cassese.

(7) See Ibid., Separate and Dissenting Opinion of Judge Stephen.
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(2) Neha Jain, op. cit., p.123.
(3) See Prosecutor v. Furundzija, Judgment, (Case No. IT-95-17/1-T,T.

T,T. Ch. 1110 Des., 1998).
(4) Neha Jain; op. cit., p.124.
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(1) Fabian O. Raimondo, op. cit., p.112.
(2) See Prosecutor v. Furundzija, op. cit., p.185.
-VY-‘UA ‘LB"L"“ das (i ('Jl.u ‘_,,.G.LMAA (T‘)
(4) Michelle Biddulph, op. cit., pp.45-46.
(5) See Prosecutor v. Kunarac et al, Judgment, (Case No. 1T-96-23-T
and IT-96-23/1-T, T. Ch. Il, 22 Feb. 2001).
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(3) See Prosecutor v. Kunarac et al, op. cit., p. 559.
(4) Michelle Biddulph, op. cit., p.40.
(5) See Prosecutor v. Kordic and Cerkez, Judgment, (Case No. IT-95-
14/2-T. T. Ch. I1l. 26 Feb. 2001).
(6) 1 bid., p. 448.
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(3) See Prosecutor v. Nikolic, Judgment on Sentencing Judgment,
(Case No. IT-94-2-A, App. Ch., 4 Feb. 2005).
(4) 1 bid., pp.157-159.
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(1) 1 bid., pp.163-164.

(2) See Prosecutor v. Akayesu, Judgment, (Case No. ICTR-96-4-T, T.
Ch. I, 2 Sep.1998).

(3) I bid., pp.132-135.

Alrafidain Of Law, Vol. (24), No. (85), Year (26)



Y A4 (Y1) Gl ¢ (A0) axmdl ¢ (Y£) Alaall ¢ (Gg8all tyuad) Sl e

clol s puuipdll Slas¥l o) Lol ST, 10 @l o LIl Lrade llass Juall
O 5tall o Sl Talall ggaliall o say cagiall Bely (A1 AN Coaass cagiall
& il oYl Liaa Tase colall sl aa Barayagwiza :Los

(ol Lolall feulaalls dlis 13 ka3 3ulel ol danlye lly LEN 1ia 3lats
g Jolas Nieto-Navia el Js oe Lusill sip Glall & @il oMYl oY
Balel ol daalyal Luladll Luadll o3a 3 plall geaall aud 3f (TS iUdicatay fuw
33 LY 8,50 cslS LA 3 AN 3 juleall GLSLYI 850 5,8 3 ks
3 oY Gl cuad, ally OB LSS 55 503w agiall Gl ol
aiall 0 alg¥l a5Y GLGELY 5500 cuad, Y lanly coylaialy Wl sl
Voo WAYY 3 uladl SLa Gy SLERLY 8500 o Y s dalyw 3Mb) J] wa il
el (o US ial Lgiall Lagil e 3y 5ol ila ey eBalad] Laylh3 cud et
Ulae llas o SLSL 55500 Ge aoll e (1ES TUICALA) Tusas pLaally alal
e 3 s Jas Nieto-Navia sl of ¥ dusil e Tasall 3l gus
s ol Lalall galall o aaly (F€S TUICALA) Tase of YU 3] ¢ojunl il
e L oIS i) ddyall Juall Eaad pualadl ol G YA Salal) 4l o)Ll
T gl faa e 4iida3 o) il aSas
peialf sia cipu LeSanl Tase colall esalt sz Kambanda st

Ura NOVit CUria) fuse ey csbaindl 550 caial ©oLa0 1aa 3
Kambanda z,tudl « s Guss; 531 V48AN\NY is cagiall Gsia Cijas aSaal
ws ailaS Juilly Lelaadl 3al¥ G Sblsilly Lclaall 3oLY agh w53s wl

(1) Fabian O. Raimondo, op. cit., pp. 144-145.

(2) See Barayagwiza v. Prosecutor, Decision (Prosecutor’s Request for
Review or.
Reconsideration), (Case No. ICTR-97-19-AR72, App. Ch., 31
Mar. 2000).

(3) Fabian O. Raimondo, op. cit., pp. 146-147.

(4) See Kambanda v. The Prosecutor« Judgment, (Case No. ICTR97-
23-A, App. Ch., 19 Oct. 2000).
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(1) See Motion for Reconsideration, and Motion for Clarification, op.

cit., pp. 8-18.
(2) See Situation in the Democratic Republic of the Congo, Judgment
on the Prosecutor’s Application for Extraordinary

(Review of Pre-Trial Chamber I’s 31 March 2006) Decision
Denying Leave to Appeal, (Case No.: ICC-01/04, App. Ch., 13
July 2006).
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(4) See Situation in the Democratic Republic of the Congo, op. cit., pp.
154-155.

(5) See Situation in the Democratic Republic of the Congo in the Case
of the Prosecutor v. Thomas Lubanga Dyilo, Decision on the
Practices of Witnesses Familiarization and Witness Proofing,
(Case No.: ICC-01/04-01/06, PT. Ch. I, 8 Nov. 2006).

(6) I bid., pp.1-12.

Alrafidain Of Law, Vol. (24), No. (85), Year (26)



V4o (Y1) Gl ¢ (A0) axmdl ¢ (Y£) Alaall ¢ (Gg8all tyuad) Sl e

S SB s A 2 sel ageddl SLII G lginlys @ all Lk ol Lo alall alsll
¥ &l ] 55000 cuala dle pliyy clgiuwlys o ol Lol alasll o Ve Jusl (0 4
b G 13 LA..I 3 I Blsly cdulaall sia Jhias o oEl ble Tase sy
Il Ulaall s3a Godyy byl Loplll LabsYl o dalwe ol ale fuwe
bl s il caspddl SLSI dulans alidll e g Laadl Lolall Ll aly o H5Son

V0 pgutll LS Luylan poms LLAN Dossgadll 855001 & pal

hod ol * 4
A_AALAL
he L |

Sball sladll 5] 3 ol Lolal fsobuall dadl lia 3 WHLs o

oaas J] Bla] coladl 13a @ Lel] Llo g3 ol ola o) aal S5 of W asY Jyall

:Sb LSy dadl 138 pads lal ol ola Adal)

ola bl

© @iy (ol ol Gl Wity WalS uwas wa3 Gl Lolall fsolall =)
laa 3 8l Loplall oLl ssagl LS dyall Sball (0l G 6 5lia]
A gl sucl g8 o aual oy o gulall

e Baatuuall olls o4 Bl Lalall foobiall Jual o) e el 3 3ils5 ellla =¥
Ll fgobiall paad JAsal aulill oo oy dubyll Lol al
Lalgs il B g siene I piys ol Ll oll 4 g3 a1 Al 3 Busuasiall

teobaall Gaahd 3 LAY 5,500 oIS Lgel g3l BYEAT e dulpull Lolall aSlaall —¥
D Ll 3 @dgall Jaadl LaSany Loslall Ludgall Juall LaSaay &lie o936l Lolall
LS 5 o 3 (o elall dalall ggubaall I 6 salll 3,38 cslS (Ladgall Lhlall aSlal
LS ol ale Tuse agay pae ol ssay lo LaSlaall dauis aeiad ud @) LkaY

Laaill dal) @3 Tasall sgay pae ol dgmy e daiad a3 agie Tl )

(1) I bid.« pp.35-38.

Alrafidain Of Law, Vol. (24), No. (85), Year (26)



141 ol Slall cloadll Ul 8 ¢ gilall dalal) (galadll

G (Ol W1 Dysie Yy Tana V) Daepaill Tase S ¥ Sliall ol o lall o) —2
selsd oo ol Gl anb MR LS o5k seb crlie Bypeay 4l Sk
By sy Ll Jgall el 3Uas 3 eyl Tane 08 3 ey ¢ JRlall o tal
Ol 138 dails we (3453

sale 1Y) ol oSl Lesh sune oo plall Dolall fguliall ol o adll Jle —o
aa¥) Bl Ty Joull Slall oS0 3 Ll Y1 (SLA s Ly als Lo
AW a5b3 Jalye 3 Ul ¥ o sslal 13a oY

aSlEl 5ush3 @ ol Ladll S Ge ol Lolad) fgolaall Gashd aale wil —1
ol OBl paas ¥ A LLaE e sl sl NS Ge calall ol
L gloall Cipall J1 Y gautanl

Plaally LIl Eua o (gl Gl Liabesll 4 Bl alisll G o EAY -V
Ol sl (e Buatieuall (gl Zolall fgoluall aalad 3 e oS5 a) daiiall sl
ol 5 stunall le Tl

3 lla sas ol 131 ol Lolall zealaall J1 gsaslls adle Joall sl of —A
LS 4 Bla Gualy OBl Gathd o g5 9 psaoll 138 Oly suisally Slaalaall
cddll jaas Al

ola Adall

Lolall fgulual b elld) cdadyull SLLSIy Joull JS iy padan g8 (Jyull padaadl of =)
oo Ldal BAdl Loplill goball cuwd @) o Ll SR A o glal
~Olasiaall S Ji (48 03 oy colaan Lpudall SRS 6655 O o db s

Loglall aball (e B)1s3 L3SI diyyhay Laylsal 4l o) (paais (53U Lalall fgulaal) =Y
plasll o 381535 ol e Bylaall fsalaall o) alialy ¢Lgiiliey Ly a3 ol
doadl e w23 Jgall (o deganel Lo glal) aliill po Guady Jyall Slla) Lo glall

OIS oy im eolall 3aall gy sall el of e s gl Jpall o o) 30

Alrafidain Of Law, Vol. (24), No. (85), Year (26)



yay (Y1) Aed) ¢ (A0) axall ¢ (Y¢) Alaall ¢ (go8all cpad) L)) Alaa

Gt 138 0¥ Bl § Lo Lslae Sl 3B Y @AY Loplal aliill gl
AN Lpabis Ly caad ol Jgall oAl (ud &SI e Ty Laepddl (o lasye
Lilall aSlaall Jud (e Gaobill ua o junall 138 £ oty aucy posadd s =Y
Losie dale aaliad Al Guleal) L gull T80l aSkaall (nd o pAB Lils dlyull
el clggall gew Wl LS gol€al 3 el Lol foolull audias
D Go Haoall Taa B35S @Al (o gailly Guadll AL JI GBI Jlayy SLSI
ol SUall cLadl Jae Jagead) elliy dinay dawsly LS

Ll gall 3Ll oSlaall § dalay Lo Luad 3 oSall ale Sl Tase aludiol wic —¢

Yool obosll Sl alasll 3 Taall 138 sy pac ol voay el O FAun
G alall o 5as Ol O calall Tasadl 1ia 3 sa gs agiall Lisae (o STl cagiall
1336 o< (S

cwliall Tasall e il Glal Caayy saall S 08 & 3l Zalall zgobuall o) Ly —o
838 (pedd Al o) pAB Wl sl aSlasll alel Logymall Lusill 3 Juaidll
1 Joall S S5euy LY Soaaie LSS JMA Go aage 0550 3 Lolall zgubluall
Sl oSl cags 2l claalaall ) L 2631 e e gl plaasy)
-l

The Authors declare That there is no conflict of interest

Sources in English:

A. Books:

1- Cassese. A, International Law, (Oxford University Press,
2" edition| 2005).

2- Jr. Ch, & Sobota. L, General Principles of Law and
International Due  Process (Oxford  University
Press|2017).

3- Werle. G, Principles of International Law, (The Hague:
TMC Asser Press| 2005).

Alrafidain Of Law, Vol. (24), No. (85), Year (26)



VAA ol Slial) slaadl) [Ual 4 ogilall daladl aluall

Raimondo. R, General Principles of Law in the
Decisions of international Criminal Courts and
Tribunals, (Mrtinus Nijhoff Publisher, sleiden-Boston|
2008).

Klamberg. M, Commentary on the Law of the
International Criminal Court, (Torkel Opsahl Academic
E Publisher Brussels| 2017).

. Studies and Articles:

Voigt. Ch, The Role of General Principles in
International Law and their Relationship to Treaty Law,
(Jurist-og Okonomforbundets Forlag, Retfaerd Argang|
2008).

Bassiouni. Ch, A Functional Approach to General
Principles of International Law:< (Michigan Journal of
international Law, (Volume (11), Issue (3)| 1990).
Biddulph. M, A Contextualized Account of General
Principles of International Law, (Pace International Law
Review, ( Volume (26), Issue (2),| 2014).

Jain. N, Judicial Lawmaking General Principles of Law
in International Criminal Law, (Scholarship Repository
University of Minnesota Law School, Volume 57,
Number 1|2016).

Muhammad. Z, An Examination of Article 38 (1) of The
Statute of The International Court of Justice 1945 As A
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York, United Nations|1949).
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Oct.| 2005).

21- Prosecutor v. Thomas Lubanga Dyilo Decision on the

Prosecution Motion for Reconsideration, (Case No.:
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